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[4810-31-M] 


Title 27—Alcohol, Tobacco Products, 
and Firearms 


CHAPTER I—BUREAU OF ALCOHOL, 
TOBACCO, AND FIREARMS, DE- 
PARTMENT OF THE TREASURY 


(T.D. ATF-52; Re: Notice No. 311] 


PART 290—EXPORTATION OF 
CIGARS, CIGARETTES, AND CIGA- 
RETTE PAPERS AND TUBES WITH- 
OUT PAYMENT OF TAX OR WITH 
DRAWBACK OF TAX 


Evidence of Exportation 
Requirements 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF). 


ACTION: Final rule. 


SUMMARY: This rule clarifies the au- 
thority of United States Customs offi- 
cers to require a landing certificate as 
evidence that a shipment of cigars, 
cigarettes, or cigarette papers and 
tubes is actually exported to a contigu- 
ous country before certifying the ex- 
portation on ATF Form 2149/2150 
(5200.14). This rule is necessary to cur- 
tail illicit traffic involving cigarettes 
along the border between the United 
States and Mexico, resulting in poten- 
tial revenue losses to the United 
States and to some State governments. 


EFFECTIVE DATE: This rule is effec- 
tive January 31, 1979. 
FOR FURTHER 
CONTACT: 


Thomas L. Minton, A. T. F. & E. 
Specialist, Research and Regulations 


INFORMATION 


Branch, Bureau of Alcohol, Tobacco: 


and Firearms, Washington, D.C. 
20226 (202-566-7626). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The Bureau of Alcohol, Tobacco and 
Firearms has concluded that there is a 
continuing problem involving illicit 
tax-exempt cigarettes along the border 
between the United States and 
Mexico, resulting in present and po- 
tential revenue losses to the United 
States and to some State governments. 
In order to avoid the smuggling of tax- 
exempt cigarettes, an attempt was 
made to enforce more strictly the ex- 
isting regulations. However, due to 
limited manpower the Bureau feels 
that an administrative solution to the 
problem would be more effective, and 
less costly to the taxpayers. 

On September 27, 1977, a notice of 
proposed rulemaking was published in 
the FEDERAL REGISTER (42 FR 49471), 
which proposed to amend 27 CFR 
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§ 290.205, to add the requirement that 
a manufacturer or export warehouse 
proprietor making a shipment through 
a border port to a contiguous foreign 
country obtain from the purchaser 
(foreign importer). a copy of any 
import license or permit that that 
country may require as a condition for 
allowing cigars, cigarettes, or cigarette 
papers and tubes to enter that coun- 
try. The notice also proposed regula- 
tions clarifying the authority of U.S. 
Customs officers to require a landing 
certificate as evidence that a shipment 
of cigars, cigarettes, or cigarette 
papers and tubes is actually exported 
to the contiguous country before certi- 
fying the exportation on ATF Form 
2149/2150 (5200.14). 

Interested persons were given until 
November 28, 1977, to submit relevant 
data, views, or arguments regarding 
the proposal. 


DISCUSSION OF COMMENTS 


Several written comments were re- 
ceived in response to the proposed reg- 
ulations. These comments are dis- 
cussed below according to the subject 
areas they addressed. 


EVIDENCE OF SMUGGLING 


A number of commenters suggested 
that there is very little or no evidence 
of any serious problem with the illegal 
reentry of tax-exempt cigarettes into 
the United States. They also suggested 
that any smuggling that does exist 
could be controlled by stricter enforce- 
ment of the existing regulations. 

The Bureau and the U.S. Customs 
Service have received numerous com- 
plaints from vendors of tax-paid ciga- 
rettes indicating large numbers of tax- 
exempt cigarettes are entering ave- 
nues of commerce within United 
States border communities. As the 
notice of proposed rulemaking pointed 
out, the actual quantities of the ciga- 
rettes involved and the amounts of 
revenue lost are difficult to determine 
due to the covert nature of the smug- 
gling. However, Customs officials have 
estimated that in one border area, ap- 
proximately 50 percent of the tax- 
exempt cigarettes sold by export ware- 
houses for export to Mexico are smug- 
gled back into the United States. 
Based on observations and seizures of 
illegal cigarettes by U.S. Customs and 
Immigration officers, during the 
period April 1975 through April 1976, 
the internal revenue tax loss is esti- 
mated at $850,000 in one border com- 
munity alone. The State tax loss is es- 
timated to be about double the Feder- 
al tax loss. 

Attempts were made to enforce the 
existing regulations more strictly. 
However, due to the pervasive nature 
of the smuggling, the limited manpow- 
er available along the border, and in- 
stances of actual physical assault upon 


law enforcement personnel, the 
Bureau feels that the proposed admin- 
istrative solution to the problem will 
be more effective and economical. 


ECONOMIC HARDSHIP 


Several commenters stated that the 
proposed regulations would impose an 
undue economic hardship on export 
warehouse proprietors and border 
communities. They further stated that 
implementation of the proposed regu- 
lations would decrease the sale of tax- 
exempt cigarettes and would increase 
unemployment. 

The Bureau is aware of the potential 
economic impact which the proposed 
regulations may have upon some 
export warehouse proprietors and 
their employees. The illicit return of 
tax-exempt cigarettes to the United 
States has, however, eroded the legiti- 
mate sale of taxpaid cigarettes within 
the border communities. Smuggling 
has had an adverse economic impact 
on many vendors of taxpaid cigarettes 
who are unable to compete with the 
lower-priced contraband cigarettes. 

The Bureau believes that the protec- 
tion of Federal revenues justifies the 
restriction on the sale of tax-exempt 
cigarettes. Furthermore, any loss of 
commerce or employment caused by 
the restriction on the sale of tax- 
exempt cigarettes will be countered by 
an increase in commerce and employ- 
ment consistent with the increased 
sale of legitimate taxpaid cigarettes. 


IMPORT PERMIT PROVISION 


A number of the comments were in 
opposition to the proposed require- 
ment that manufacturers of tobacco 
products and proprietors of export 
warehouses obtain a copy of the im- 
porter’s permit before removing tax- 
exempt cigarettes for export. Some 
commenters thought the import 
permit requirement would completely 
eliminate sales of tax-exempt ciga- 
rettes along the U.S./Mexico border. 
Others suggested that the sale of 
small quantities of cigarettes intended 
for the personal use of the purchaser 
be exempted from the import permit 
requirement. 

Also, a number of commenters 
claimed that the proposed regulations 
extended beyond the scope of the Bu- 
reau’s regulatory jurisdiction. They 
felt that by requiring a Mexican 
import permit before allowing the 
shipment of cigarettes, the Bureau 
was attempting to enforce Mexican 
law rather than United States revenue 
laws. They felt that the purpose of the 
import permit requirement was not to 
control the illegal return or diversion 
to the United States of tax-exempt 
cigarettes, but to eliminate the smug- 
gling of cigarettes into Mexico. 

Finally, one commenter claimed that 
the proposed regulations discriminat- 
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ed against export warehouse propri- 
etors doing business in border ports 
since the import permit requirement 
applied only to shipments through a 
border port and not to shipments by 
airplane or ship. 

The Bureau proposed the import 
permit requirement as a means to 
ensure that any tax-exempt cigars, 
cigarettes, or cigarette papers or tubes 
removed for export to Mexico would 
actually be allowed to enter Mexico. 
The Bureau felt that tax-exempt to- 
bacco products which offically and le- 
gally entered the channels of Mexican 
commerce would pose no threat to the 
Federal revenue since there would 
then be little economic incentive in il- 
licitly diverting these products back 
into the United States. 

The proposed application of the 
import permit requirement only to 
shipments through a border port was 
based on the increased threat to Fed- 
eral revenues which these shipments 
pose. Shipments through a border 
port are easier to divert back into the 
United States simply because of the 
proximity of the border. The Bureau 
felt that the additional requirement of 
obtaining the import permit was nec- 
essary to counter the increased threat 
to the Federal revenue. 

However, the Bureau is now con- 
vinced that the landing certificate re- 
quirement alone would sufficiently 
protect the Federal revenue by allow- 
ing the Customs Service to monitor ef- 
fectively any shipment it deems likely 
to be diverted back into the United 
States. 

Accordingly, Section 290.205 is fur- 
ther revised by deleting the require- 
ment that manufacturers of cigars, 
cigarettes, or cigarette papers or tubes 
and proprietors of export warehouses 
obtain a copy of any required import- 
er’s permit before removing the prod- 
ucts for export. 


LANDING CERTIFICATE PROVISION 


One commenter suggested that re- 
quiring the “production of a landing 
certificate in advance of exportation is 
contrary to existing law and regula- 
tions.” 

The proposed regulation does not 
permit U.S. Customs officers to re- 
quire the production of a landing cer- 
tificate prior to the actual exporta 
tion. It does, however, allow them to 
require a landing certificate before 
certifying on ATF Form 2149/2150 
(5200.14) that the commodity was ac- 
tually exported. The purpose of this 
provision is to provide the Customs 
Service some assurance that the ship- 
ment is actually exported before the 
manufacturer or export warehouse 
proprietor is relieved of the tax liabili- 
ty. This provision is consistent with 
the recent proposal by the U.S. Cus- 
toms Service to require landing certifi- 
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cates for certain shipments of goods 
from Customs bonded duty-free stores. 

Part 290 of the regulations defines 
“exportation” as the severance of 
cigars, cigarettes, and cigarette papers 
and tubes from the mass of things be- 
longing to the United States with the 
intention of uniting them to the mass 
of things belonging to some foreign 
country, or as the clearance of cigars, 
cigarettes, and cigarette papers and 
tubes from the United States for con- 
sumption beyond the jurisdiction of 
the Internal Revenue laws of the 
United States. Under this definition, 
cigarettes purchased for export with 
the intent of smuggling them back 
into the United States are not consid- 
ered exported even if they are cleared 
from a U.S. port. In such instances, 
Customs officers must have some evi- 
dence that the shipment entered 
Mexico before they can accurately cer- 
tify that the cigarettes were exported. 
A landing certificate would provide 
such evidence. The Bureau feels that 
tax-exempt cigarettes actually entered 
into Mexico through Mexican Cus- 
toms will pose no threat to Federal 
revenues since there is little likelihood 
of such cigarettes being diverted back 
into the United States. 


OTHER COMMENTS 


One commenter suggested that im- 
plementation of the _ regulations 
should be postponed at least a year to 
allow export warehouse proprietors to 
liquidate their stocks of tax-exempt 
cigarettes. The Bureau disagrees. The 
postponement of the implementation 
of the proposed controls would only 
allow the illicit traffic to continue at 
the cost of the taxpayer. 


FAVORABLE COMMENTS 


The Bureau received a number of 
comments favorable to the proposed 
regulations. These comments were 
from one Federal agency, the tax 
agencies of some States along the 
U.S./Mexico border, export warehouse 
proprietors, and vendors of taxpaid 
cigarettes. 

Many of the comments expressed 
concern about the adverse effects con- 
traband tax-exempt cigarettes had on 
the legitimate sale of taxpaid ciga- 
rettes. One vendor of taxpaid ciga- 
rettes claimed that his sales had de- 
creased 50 percent and that his 
number of employees had decreased 
by four over the past years. He attrib- 
uted this decline to the increasing 
availability of contraband tax-exempt 
cigarettes. 

All agreed that the smuggling was a 
problem and all felt that the Bureau’s 
proposal would help eliminate the il- 
licit traffic in tax-exempt cigarettes. 
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CHANGES IN THE FINAL RULE 


The requirement that manufactur- 
ers and export warehouse proprietors 
obtain a copy of any importer’s permit 
required by the contiguous foreign 
country is deleted from the final rule. 
Accordingly, Section 290.205 as revised 
is adopted as set forth below. 


DRAFTING INFORMATION 


The principal author of this docu- 
ment is Thomas L. Minton of the Re- 
search and Regulations Branch, 
Bureau of Alcohol, Tobacco and Fire- 
arms. However, personnel from other 
offices of the Bureau and the Treas- 
ury Department participated in devel- 
oping the regulations in matters of 
substance and style. 


AUTHORITY AND ISSUANCE 


This Treasury decision is issued 
under the authority of 26 U.S.C. 7805 
(68A Stat. 917). 


REGULATIONS 


On the basis of the foregoing, Sec- 
tion 290.205 is amended to read as fol- 
lows: 


§ 290.205 To contiguous foreign countries. 


(a) Where cigars, cigarettes, or ciga- 
rette papers or tubes are removed 
from a factory or an export warehouse 
for export to a contiguous foreign 
country, the manufacturer or export 
warehouse proprietor making the 
shipment shall— 

(1) Furnish to the district director of 
Customs at the port of exit two copies 
of the notice of removal, Form 2149/ 
2150 (5200.14), together with the relat- 
ed shipper’s export declaration, Com- 
merce Form 7525-V (if required); and, 

(2) If copies of the notice of removal 
are not filed with the shippers export 
declaration, or if a shipment is for the 
armed forces of the United States in 
the contiguous foreign country and a 
shipper’s export declaration is not re- 
quired, show all the information on 
the notice of removal when it is filed 
so that the Customs officer is able to 
associate the notice with the related 
shipper’s export declaration (if any) or 
other documents filed with Customs 
for the shipment. 

(b) When a shipment has been 
cleared by Customs from the United 
States, and when the Customs officer 
at the port of exit is satisfied that the 
products have departed from the 
United States, he shall— 

(1) Complete the certificate of ex- 
portation on both copies of the notice 
of removal; 5 

(2) Retain one copy of the notice of 
removal for his records; and, 

(3) Return the other copy to the 
manufacturer or export warehouse 
proprietor making the shipment for 
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filing with his regional regulatory ad- 
ministrator. 


(c) The Customs officer may, when 
he considers it necessary to establish 
that the merchandise was actually ex- 
ported, require a landing certificate 
before he completes the certificate of 
exportation specified in paragraph 
(b)(1) of this section. If practical, the 
Customs officer will give advance 
notice to the manufacturer or export 
warehouse proprietor of the type of 
transactions for which a landing cer- 
tificate will be required. However, fail- 
ure to notify the manufacturer or pro- 
prietor in advance will nqt prevent the 
Customs officer from requiring a land- 
ing certificate for specific exportations 
when he considers it necessary to pro- 
tect the revenue. In any case, the Cus- 
toms officer will advise the manufac- 
turer or proprietor before departure of 
the shipment from the United States 
as to those exports for which a land- 
ing certificate will be required. 


(d) The provisions of this section re- 
lating to landing certificates also 
apply when a Form = 2149/2150 
(5200.14) is not required for each 
transaction (for example: when multi- 
ple exportations, individually docu- 
mented by commercial records, are 
consolidated on a single Form 2149/ 
2150 (5200.14) pursuant to an ap- 
proved alternate procedure under 
§ 290.72). The provisions apply to each 
transaction, regardless of the manner 
in which it is documented, unless spe- 
cifically provided otherwise in the al- 
ternate procedure. 


(Sec. 202, Pub. L. 85-859, 72 Stat. 1418; (26 
U.S.C. 5704); Sec. 622, Act of June 17, 1930, 
49 Stat. 759 (19 U.S.C. 1622).) 


Signed: August 22, 1978. 


JOHN G. KROGMAN, 
Acting Director. 


Signed: August 23, 1978. 


G. R. DICKERSON, 
Acting Commissioner, 
U.S. Customs Service. 


Approved: October 26, 1978. 


RICHARD J. DAVIs, 
Assistant Secretary. 


(FR Doc. 78-35064 Filed 12-18-78; 8:45 am] 
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[4810-22-M] 
Title 19—Customs Duties 


CHAPTER I—UNITED STATES CUS- 
TOMS SERVICE, DEPARTMENT OF 
THE TREASURY 


(T.D. 79-1] 
PART 113—CUSTOMS BONDS 


Change of Policy Relating to Foreign 
Landing Certificates 


AGENCY: United States Customs 
Service, Department of the Treasury. 


ACTION: Change of policy. 


SUMMARY: The U.S. Customs Serv- 
ice will require that proprietors of 
“duty-free shops” along the United 
States-Mexican border present landing 
certificates to confirm that certain 
purchases from those shops are pre- 
sented or declared to Mexican cus- 
toms. This action is necessary to pro- 
tect the United States revenue by en- 
suring that the articles purchased ac- 
tually enter the commerce of Mexico 
and are not reentered into the com- 
merce of the United States without 
the payment of U.S. customs duties 
and taxes. This policy change will 
affect proprietors of these duty-free 
shops and individuals who purchase 
certain merchandise in greater than 
personal-use quantities in those shops. 


DATES: The new policy will be imple- 
mented in phases and become effective 
on several different dates, as noted 
below under that part of the docu- 
ment entitled “Change of Policy.” 


FOR FURTHER INFORMATION 
CONTACT: 


John R. Cookfair, Inspection and 
Control Division, U.S. Customs Serv- 
ice, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229 (202-566- 
5354). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On September 9, 1977, the U.S. Cus- 
toms Service (“Customs”) published a 
notice in the FEDERAL REGISTER (42 
FR 45338) proposing a change of 
policy relating to foreign landing certi- 
ficates. As explained in the notice, 
Customs has discovered that substan- 
tial quantities of merchandise pur- 
chased in duty-free shops on the 
United States-Mexican border are en- 
tered into Mexico illegally without the 
payment of Mexican customs duties, 
then smuggled back into the United 
States to be reentered into the com- 
merce of this country without pay- 
ment of U.S. customs duties and taxes. 
The result is a substantial loss of reve- 
nue to the United States. 

To prevent this loss of revenue, Cus- 
toms proposed to require that landing 
certificates be presented to confirm 
that certain purchases from duty-free 


shops are actually exported to Mexico. 
Interested parties were given until Oc- 
tober 11, 1977, to submit written com- 
ments. Afer consideration of all com- 
ments, as well as comments received in 
response to a Bureau of Alcohol, To- 
bacco and Firearms notice published 
September 27, 1977, in the FEDERAL 
REGISTER (42 FR 49471) proposing reg- 
ulations clarifying the authority of 
U.S. Customs officials to require land- 
ing certificates as evidence that do- 
mestically produced tobacco products 
have actually been exported, it has 
been determined to adopt the new 
policy with several changes as dis- 
cussed below. 


DISCUSSION OF COMMENTS AND CHANGES 
MONETARY OR QUANTITATIVE LIMITS 


Several commenters noted that the 
$250 value limit which would continue 
to be permitted on exportation of alco- 
holic beverages without presentation 
of a landing certificate was unrealisti- 
cally high. They contended that value 
limit might represent as many as six 
cases of alcoholic beverages, a quanti- 
ty in excess of that considered appro- 
priate for normal personal use. Be- 
cause Customs agrees with this con- 
tention, the quantity of alcoholic bev- 
erages that will be permitted exporta- 
tion without presentation of a landing 
certificate is .being reduced to 12 
quarts. Customs also has determined 
that five (rather than two) cartons 
represent a quantity of cigarettes ap- 
propriate for normal personal use. 
This requirement applies to both do- 
mestic and imported cigarettes. The 
Bureau of Alcohol, Tobacco and Fire- 
arms concurs with this limitation as 
well as with the necessity for the land- 
ing certificate requirement. 


ENFORCEMENT OF MEXICAN LAWS 


Several commenters stated that the 
principal purpose and effect of the 
proposed change are to assist Mexico 
in enforcing its customs laws. It is 
United States Customs policy to coop- 
erate with Mexico in preventing viola- 
tions of its customs laws. This policy is 
manifested by the Mexican-American 
Mutual Customs Assistance Agree- 
ment signed September 30, 1976, effec- 
tive January 26, 1977. The relationship 
between the Governments of the 
United States and Mexico historically 
has been one of mutual cooperation 
and assistance. 

The particular concern of Customs, 
in this instance, is to prevent the il- 
legal reentry into the United States of 
duty and/or tax free merchandise. 
This reentry adversely affects the le- 
gitimate interests of United States- 
Mexico border communities as well as 
the revenues of the United States and 
various governmental bodies. This 
policy change has been designed to 
remove the financial rewards now 
available to those who would smuggle 
this merchandise back into the United 
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States. To do this, Customs must 
ensure that the affected exports are 
presented to Mexican customs and 
that presentation is acknowledged by 
having the landing certificate signed 
by the appropriate Mexican official. 
Presentation of the exported mer- 
chandise to Mexican customs greatly 
reduces the likelihood that the mer- 
chandise will be reentered into the 
United States illegally. The benefit re- 
sulting to the Mexican Government 
from this change is corollary to the 
pressing need to eliminate the illegal 
reentry of the merchandise into the 
United States. While enforcing Mexi- 
can customs laws thus is not the prin- 
cipal purpose of the landing certificate 
requirement, once it was established 
that landing certificates were neces- 
sary for protection of the United 
States revenue, support of the anti- 
smuggling activities of Mexican cus- 
toms is fully intended. 


PURPOSE OF DuTY-FREE SHOPS 


Several commenters indicated some 
confusion concerning the purpose of 
duty-free shops. Duty-free shops, as 
they are known today, began to 
appear in many countries in the late 
1940’s, principally at international air- 
ports. By the time duty-free shops 
made their appearance in the United 
States in the early 1960’s, their pur- 
pose and scope were well known to in- 
ternational travelers. Extensive public- 
ity and tremendous increases in inter- 
national travel have made travelers 
aware of the purpose of duty-free 
shops—to facilitate small purchases, 
free of duty, for personal use abroad. 

With this purpose in mind, Customs 
in 1965 established administrative pro- 
cedures under which merchandise may 
be withdrawn from bonded ware- 
houses in small quantities and “‘sold to 
persons departing from the United 
States.’’ Procedures for the withdraw- 
al of merchandise in larger quantities 
from bonded warehouses for export 
were established many years before. 
The new procedures were designed to 
separate the relatively new concept of 
small, personal-use quantity exporta- 
tions, typical of duty-free shops, from 
the regular bonded warehouse pro- 
gram. Duty-free shops, therefore, are 
subject to the same laws and regula- 
tions as are all bonded warehouses. 
The procedures developed for the 
bonded warehouse operating as a 
duty-free shop are designed merely to 
facilitate personal-use quantity expor- 
tations, and are not intended for use 
in commercial quantity exportations. 

Customs intends, by this change of 
policy, to cerrect an anomaly which 
has existed since landing certificates 
were first required in 1973 by 
§ 113.55(d) of the Customs Regulations 
(19 CFR 113.55(d)). At that time, all 
bonded warehouse proprietors except 
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those operating duty-free shops were 
required to furnish landing certificates 
for the exportation of high risk com- 
modities. That action was intended to 
affect commercial quantity exporta- 
tions to Mexico. Bonded warehouses 
operating as duty-free shops were 
exempted because their business was 
traditionally in smaller, personal-use 
quantities. 

Customs has found, however, that 
many duty-free shops, improperly 
taking advantage of this exemption, 
export commercial quantities of these 
commodities in direct competition 
with other bonded warehouses that 
are required to obtain landing certifi- 
cates. For example, one duty-free shop 
exports, as often as twice a week, 
40,000 pound truckloads of powdered 
milk to Mexico. Other duty-free shops 
routinely export liquor in truckload 
quantities of up to 1,000 cases. In each 
of these situations, other bonded ware- 
houses would be required to obtain 
landing certificates while the duty- 
free shops are exempt from this re- 
quirement. 

Customs believes that exports of 
this magnitude are hardly consistent 
with the traditional duty-free shop 
role. Rather, these exportations are 
typical of routine bonded warehouse 
transactions and should be treated ac- 
cordingly. Uniformity in application of 
the landing certificate requirement 
will eliminate this anomalous situa- 
tion. 

Because the difference between 
“personal-use quantities’ and ‘‘com- 
mercial quantities’ is difficult to 
define accurately, Customs must rely 
on the experience and judgment of 
the Customs officers who make those 
decisions. The quantity limits set forth 
in this notice, therefore, reflect a 
policy determination based on Cus- 
toms cumulative experience with duty- 
free shop transactions. It is Customs 
opinion that those quantities provide a 
liberal interpretation of the quantities 
normally considered appropriate by 
most individuals who purchase duty- 
free shop merchandise for personal 
use. 


ILLEGAL REENTRY OF MERCHANDISE 


Several commenters stated that Cus- 
toms is incorrect in asserting that sub- 
stantial quantities of merchandise pur- 
chased in duty-free shops are smug- 
gled back into the United States. They 
stated that Customs’ should supply 
specific information and statistics to 
demonstrate the volume of this smug- 
gling and the resulting loss of revenue. 

Here, Customs faces the same dilem- 
ma as other law enforcement agen- 
cies—How many kilos of heroin are 
successfully smuggled in? How many 
illegal aliens enter undetected? How 
many crimes go unreported? In this in- 
stance, Customs must rely upon its 


59289 


own experienced assessment as well as 
information supplied by concerned 
citizens who have knowledge of the 
availability of this merchandise in U.S. 
border communities. At a public hear- 
ing held in August 1977 at El Paso, 
Texas, a number of local businessmen 
testified to the ready availability of 
duty-free shop merchandise in their 
community. A tax official of the State 
of Texas expressed serious concern 
over the loss of State revenue caused 
by the smuggling back into Texas of 
some of the merchandise. The evi- 
dence presented produces a basis for 
concluding that a problem of smug- 
gling back exists even though a dollar 
value cannot be put on the amount in- 
volved with any real precision. 

In addition, Customs has a legisla- 
tive mandate to address the problem, 
whether the threat to the revenue be 
actual or potential. Even without spe- 
cific knowledge of the availability of 
duty-free shop merchandise in US. 
border communities, it is evident that 
this merchandise can be smuggled 
back in the United States profitably if 
it has been illegally entered into 
Mexico. A potential, if not actual, 
threat to the revenue clearly exists 
and requires that Customs take this 
action to address the threat. 


EFFECT ON BORDER COMMUNITIES 


Many comments. discussed the 
impact of the proposed action on the 
economy of the United States—Mexi- . 
can border communities. The prepon- 
derance of comments which urged 
adoption of the policy change cited 
the economic loss suffered by small 
businessmen and retailers because of 
unfair competition from tax and duty- 
free shop merchandise smuggled back 
into the United States. Some duty-free 
shop proprietors who opposed the pro- 
posal stated that requiring a landing 
certificate would put them out of busi- 
ness. 

Customs is not establishing this re- 
quirement to damage any legitimate 
segment of the economy, but rather to 
prevent the unlawful reentry of duty- 
free shop merchandise into the United 
States, which results in a substantial 
loss of revenue. Only those ‘‘exporta- 
tions” which pose a risk of being 
smuggled back into the United States 
are expected to show a drastic decline. 
Smuggled merchandise no longer will 
be available to those who compete un-’ 
fairly with domestic retailers in 
United States—Mexican border com- 
munities. Merchandise destined for le- 
gitimate entry into the Mexican econ- 
omy will continue to be exported with- 
out difficulty. The duty-free shop 
owner will be in no worse position 
than the operators of other bonded 
warehouses. This requirement will not 
interfere with the usual duty-free 
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shop sales of personal-use quantities 
to individuals. 


OTHER COMMENTS 


One commenter proposed that Cus- 
toms officers certifying to the exporta- 
tion of merchandise should ascertain 
visually that the merchandise is actu- 
ally exported to Mexico. While this 
procedure would appear to be desir- 
able, it would be physically impossible 
at many border crossings and totally 
inadequate in any event. Customs ex- 
perience has demonstrated that the 
mere fact that a person or vehicle re- 
ports to Customs officers in any coun- 
try does not ensure that the merchan- 
dise carried is declared and duty or tax 
paid. However, a landing certificate 
signed by a Mexican official ensures 
that the merchandise exported was 
presented to Mexican customs. 

Another commenter complained of 
the burden allegedly placed on the 
purchaser of merchandise from a 
duty-free shop to provide Customs 
with a landing certificate for the mer- 
chandise exported. Because it is the 
proprietor of the duty-free shop, not 
the purchaser, who has the duty to 
present a landing certificate to Cus- 
toms, there is no inconvenience to the 
purchaser. Customs also believes that 
the burden placed on the proprietor to 
obtain the landing certificate is mini- 
mal. Most commercial exporters have 
a representative at the Mexican cus- 
tomhouse for this purpose. Whatever 
method is used to obtain the certifi- 
cate, the distance from the point of 
export to the point at which the cer- 
tificate is available is seldom more 
than 200 yards. 

Possible delay in the issuance of 
landing certificates by Mexican offi- 
cials also was mentioned as a disadvan- 
tage. Section 113.55(d) of the Customs 
Regulations provides that a foreign 
landing certificate must be produced 
within six months from the date the 
merchandise has been exported from 
the United States. Moreover, Customs 
experience has shown that landing 
certificates can and have been ac- 
quired from Mexican officials and 
timely presented for thousands of 
shipments made during the past four 
years from other bonded warehouses 
subject to the requirement. In addi- 


RULES AND REGULATIONS 


tion, Customs intends to work with op- 
erators of duty-free shops and Mexi- 
can authority to assure that landing 
certificates are made available on a 
timely and efficient basis. 

One commenter requested that air- 
port duty-free shop operations be 
exempted from the landing certificate 
requirement. Customs experience indi- 
cates that the difficulties found along 
the United States-Mexican land 
border seldom occur at duty-free shops 
operated at public airports. According- 
ly, Customs will exempt exportations 
of duty-free shop merchandise which 
accompany airline passengers depart- 
ing the United States by scheduled air- 
line. 

One duty-free shop _ proprietor 
claimed that the landing certificate re- 
quirement could cause changes in sales 
patterns that would require adjust- 
ments to his inventories of the affect- 
ed commodities which could not he ac- 
complished by the effective date of 
the new policy. To alleviate this prob- 
lem, Customs will grant temporary 
waivers of the landing certificate re- 
quirement to permit adjustment, on 
an individual basis and at the request 
of the proprietor, provided he satisfies 
Customs that his request is bona fide. 


CHANGE IN POLICY 


Effective January 31, 1979, a landing 
certificate will be required for each ex- 
portation to Mexico of the following 
commodities, regardless of value, 
whenever the quantity exported ex- 
ceeds the amount indicated: 


Alcoholic beverages—12 quarts. 
Cigarettes—5 cartons. 
Watches—2 each. 


Effective February 15, 1979, a land- 
ing certificate will be required when- 
ever a purchase of the commodities 
listed below for exportation to Mexico 
exceeds $250. However, a landing cer- 
tificate will not be required for the ex- 
portation of a single item with a pur- 
chase price over $250. (For these pur- 
poses, bulk-type commodities such as 
powdered milk and suit material will 
not be considered as “‘single items.” 


Chocolates 
Clothing 
Costume jewelry 
Perfumes 


Porcelain 
Powdered milk 
Suit material 


Effective March 15, 1979, a landing 
certificate will be required whenever a 
purchase of the commodities listed 
below for exportation to Mexico ex- 
ceeds $250. However, a landing certifi- 
cate will not be required for the expor- 
tation of a single item with a purchase 
price over $250. 


Christmas 
ornaments 
Cosmetics 
Crystal 
Radios 


Tape recorder 
players 

Tape recorders 

Television sets 


A temporary waiver from this 
change of policy may be granted by 
Customs on an individual basis at the 
request of a duty-free shop proprietor 
who has satisfied Customs that this 
request is bona fide. The purpose of 
the waiver would be to allow a duty- 
free shop proprietor to adjust inven- 
tories of the foregoing commodities to 
respond to changed sales patterns. 
However, no waiver will be granted 
after six months from the effective 
date of a landing certificate require- 
ment without permission from the Di- 
rector, Inspection and Control Divi- 
sion, Headquarters, U.S. Customs 
Service. Once inventories have been 
adjusted, temporary waivers no longer 
will be granted. 

The foregoing requirements for pres- 
entation of landing certificates will 
not apply to exportations of duty-free 
shop merchandise which accompany 
airline passengers departing the 
United States by scheduled airline. 

Customs emphasizes that this 
change of policy is not intended to and 
will not hinder purchases by individ- 
uals from duty-free shops of merchan- 
dise for export in personal-use quanti- 
ties. Those sales will continue to be ac- 
commodated for the convenience of 
the individual traveler. 


G. R. DICKERSON, 
Acting Commissioner 
of Customs. 


Approved: October 26, 1978. 


RICHARD J. DAVIS, 
Assistant Secretary 
of the Treasury. 


{FR Doc. 78-35065 Filed 12-18-78; 8:45 am] 
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